FEDERAL M NE SAFETY AND HEALTH REVI EW COW SSI ON

OFFI CE OF ADM NI STRATI VE LAW JUDGES
2 SKYLINE, 10TH FLOCR
5203 LEESBURG PI KE
FALLS CHURCH, VIRG NIA 22041

February 6, 1995

SECRETARY OF LABOR, : DI SCRI M NATI ON PROCEEDI NG
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MSHA) , :  Docket No. KENT 94-1274-D

ON BEHALF OF CHARLES H. . PIKE CD 94-16
DI XON, BERNARD EVANS, :
Rl CHARD GLOVER, EDGAR OLDHAM
MARK MARCH, AND ELEVEN (11)
UNNAMED EMPLOYEES OF PONTI K
COAL CORPORATI ON,

Conpl ai nant :

V. : Pontiki No. 2 Mne
: Mne ID 15-09571
PONTI KI COAL CORPORATI ON,
Respondent

ORDER GRANTI NG PARTI AL DI SM SSAL

Before: Judge Melick

This proceeding is before ne based upon the Respondent’s
Motion to Dismiss raising the follow ng issues: (1) the Conmm ssion
| acks jurisdiction in this case over those persons who have not
filed conplaints under Section 105(c)(2) of the Federal Mne Safety
and Health Act of 1977, 3- U S.C. 8 801 et. seqg., the “Act” and in
cases whet her such conpl aints have nerit (under Sections 105(c)(2)
and (3) of the Act); (2) that the conplaint of Charles H D xon
must al so be dism ssed for |ack of jurisdiction because he was not
a nmenber of a class of persons protected under Section 105(c) when
the alleged discrimnation occurred; (3) that the conplaint is
defective under Comm ssion Rule 44(a), 29 CF.R 8§ 2700.44(a); and
(4) that the conplaint hereinis untinely.?

The Secretary’s Mtion for Summary Decision on the nerits
filed January 13, 1995, is premature as the Mitions to Dism ss
may be dispositive on prelimnary issues. The Secretary’ s Mtion
al so appears to be based upon facts still at issue. See
Conmi ssion Rle 67, 20 C.F.R § 2700. 67.
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The undi sputed record shows that Charles H Dixon, alone,
filed a conplaint of discrimnation pursuant to section 105(c)(2)
of the Act? on April 26, 1994, alleging the follow ng
di scrim natory actions:

Ponti ki Coal Corporation, through and by nmanagenent
personnel, advised mners that they could not choose a
representative of mners who was a representative of the
United M ne Wrkers of Anerica. The mners were further
advised that if they chose a UMM representative that
Ponti ki woul d be forced to spend thousands of dollars to
defend their position and that only enpl oyees of Ponti ki
will be recognized as a representative of m ners.

Managenent for Ponti ki, on or about March 11, 1994, further
inplied that the mners’ jobs would be | ess secure as a
result of the conpany having to spend thousands of dollars
to defend their position and that if the conpany was not
forced to spend this noney on |awers that it would nean
nore noney for them

Managenent for Pontiki on April 15, 1994, properly received
by certified mail, pursuant to 30 CF. R [sic] part 40 a
certificate of representation of which they have failed to
properly recogni ze.

2Section 105(c)(2) provides, in part, as follows:

Any mner or applicant for enploynent or representative
of m ners who believes that he has been discharged, interfered
with, or otherw se discrimnated agai nst by any person in
violation of this subsection may, within 60 days after such
violation occurs, file a conplaint with the Secretary all eging
such discrimnation. Upon receipt of such conplaint, the
Secretary shall forward a copy of the conplaint to the respondent
and shall cause such investigation to be nade as he deens
appropriate. Such investigation shall comrence within 15 days of
the Secretary’ s receipt of the conplaint, and if the Secretary
finds that such conplaint was not frivolously brought, the
Comm ssi on, on an expedited basis upon application of the
Secretary, shall order the imredi ate reinstatenent of the m ner

pendi ng final order on the conplaint. |f upon such
i nvestigation, the Secretary determ nes that the provisions of
t he subsection have been violated, he shall imediately file a

conplaint with the Conm ssion, with service upon the alleged
violator and the mner, applicant for enploynent, or
representative of mners alleging such discrimnation or
interference and propose an order granting appropriate relief.
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In aletter to M. Dixon dated Septenber 15, 1994 the
Secretary advised Dixon in relevant part as foll ows:

Your conpl aint of discrimnation, under section 105(c) of
the Federal M ne Safety and Health Act, has been
I nvestigated and the results carefully consi dered.

Based on the results of this investigation, the Mne Safety
and Health Admi nistration (MSHA) has determned that, in its
opinion, a violation of section 105(c) of the Act has
occurred and that you have been discrimnated agai nst. NMSHA
through the Ofice of the Solicitor, has prepared and filed a
conpl aint on your behalf, requesting that Federal M ne Safety
and Heal th Revi ew Commi ssion order relief which would renedy
t he di scrim nation.

Thereafter, Septenber 6, 1994, presunmably under section
105(c)(2) of the Act, the Secretary filed a conplaint of
discrimnation with this Comm ssion alleging in part as foll ows:

5. The follow ng non-enpl oyees of Pontiki Coal Corporation
have been appointed as duly authorized representatives of
mners for the Pontiki No. 2 mne all within the neaning of
section 105(c) of the Act [30 U S.C. 815(c)]: Charles Dixon,
Bernard Evans, Don Riley, Charles Johnson, Richard d over,
Edgar O dham and Mark March. Said representatives of mners
wer e appoi nted by el even enpl oyees of Pontiki Coal Corporation
wor ki ng at the Pontiki No. 2 m ne.

6. From March 1994 to present, Ponti ki Coal Corporation has
di scri m nated agai nst the non-enpl oyee representatives of

m ners and the el even Ponti ki Coal Corporation enpl oyees who
appoi nted sai d non-enpl oyee mners' representatives. The acts
of discrimnation are in violation of section 105(c) of the
Act [30 U. S.C. 815(c). The acts of discrimnation engaged in
by Ponti ki Coal Corporation include but are not Iimted to the
fol | ow ng:

(a) refusal to recognize the non-enpl oyees as representatives
of mners; (b) posting the appointnent notice with the nanes
of the non-enpl oyees representatives of mners on the m ne
bull etin board with the adnoni shnent that Ponti ki Coal

Cor poration would not recognize or honor the appointnent of
non- enpl oyees as miners' representatives; and (c) hol ding
neetings with hourly paid enpl oyees, to include the el even
enpl oyees descri bed above, and threatening said hourly paid
enpl oyees with job termnation by closing the mne if said
enpl oyees continued their efforts to appoint non-enpl oyees as
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representatives of mners.?

Inits notion to dismss, Pontiki argues, inter alia, that the
Secretary cannot bring a conplaint on behalf of non-conplaining
I ndi vi dual s. I ndeed, under the plain | anguage of that section, it
is only that particular “mner or applicant for enploynent of
representative of mners” who believes that he has been
di scrim nated against who is authorized and has standing to file a
conplaint with the Secretary alleging such discrimnation agai nst
hi m

The initiating conplaint filed with the Secretary in this case
was clearly identified as the conplaint of Charles H Dixon. He is
the only listed named conpl ai nant and only Di xon’s signature
appears on the conplaint. Moreover, the Secretary's findings
pursuant to section 105(c)(2) evidenced by its letter to M. Dixon
dat ed Septenber 15, 1994 specifically refers to M. Dixon's
conplaint as "your conplaint of discrimnation" and refers to the
findings that "you have been discrimnated against”. There is,
accordingly, no legal basis for the Secretary's expanded conpl ai nt
filed with this Comm ssion alleging discrimnation against the
naned conpl ai nant herein, Charles Di xon, but also as agai nst
persons ot her than Charles D xon. There being no statutory basis
for the inclusion of the 17 additional persons in the conplaint,
this Commi ssion has no jurisdiction to act on the expanded
conplaint. The conplaint herein nust accordingly be dismssed with
respect to all purported Conplai nants except Charles H D xon.*

Moreover, to the extyend that the Secretary’s conplaint also
contains allegations nam ng additional “conplainants” and rai ses
additional issued thereby deviating fromthe original conplaint
filed by Dixon with the Secretary on April 26, 1994 those devi ating
and additional allegations nust also be stricken as beyond the
scope of this Conmi ssion's jurisdiction. Hatfield versus Col quest
Enerqgy, Inc., 13 FMSHRC 544 (1991).

Wth respect to the one renaining conplainant, i.e.
Charles H D xon, Pontiki also argues that he was not a person
prot ect ed under section 105(c) because he was not an applicant for
enpl oynment, a miner or even a mner's representative when the

3On Cctober 2, 1994, the Secretary filed an anended
conpl aint adding a specific request for assessnment of a civil
penalty of $1,500 for the alleged violation.

“The case caption in future pleadings should accordingly be
nodified to reflect the deletion of these 17 persons as
Conpl ai nants herein.

144



all eged discrimnation occurred. It is undisputed in this case

t hat conpl ainant D xon has not, in fact, been either a “mner” or
an “applicant for enploynment” within the nmeaning of the Aact and
that he did not, until April 15, 1994 notify Pontiki of this claim
to be a “representative of mners” at the subject m ne when PontiKi
received by certified mail a "certificate of representation”
purportedly under 30 CF.R Part 40. It is clear, therefore, that
before April 15, 1994, M. Di xon was not a mner, applicant for

enpl oynent, or representative of mners wthin the scope of section
105(c) (2).

Under the circunstances, | amw thout jurisdiction to consider
any alleged acts of discrimnation occurring before April 15, 1994.
In exam ning the specific issues set forth in M. Dixon's April 26,
1994 conplaint to the Secretary it is clear, therefore, that only
that part of Dixon's Conplaint may be considered which asserts that
“managenent for Pontiki on April 15, 1994 properly received by
certified mail pursuant to 30 CF.R [sic] Part 40 a certificate of
representation of which they have failed to properly recognize."

Ponti ki further argues that D xon was not a "representative of
mners” and is still not a "representative of mners" because of
his failure to conply with Part 40 of the Secretary's regul ations.
In this regard Pontiki notes that 30 C F.R section 40. 3(a)
provi des for mandatory requirenents for certification, requiring
that the certificate provide the title of the official or position,
who is to serves as representative and his or her tel ephone nunber.
The regul ation specifically provides as foll ows:

Section 40.3(a) The followi ng information shall be filed by a
representative of mners with the appropriate D strict

Manager, with copies to the operators of the affected m nes.
This information shall be kept current:

(1) The nanme, address and tel ephone nunber of the
representative of mners. |If the representative is an

organi zation, the name, address, and tel ephone nunber of the
organi zation and the title of the official or position, who is
to serve as the representative and his or her tel ephone
nunber .

The Secretary responds by claimng the allegation is
“hypertechnical” but also maintains that the required information
has been provided. There appears, therefore, to be a factual
di spute on the issued of conpliance with the certification
requi renents and that issue cannot be resol ved wi thout evidentiary
heari ngs.

The Respondent further maintains that the Conpl aint should be
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dism ssed as untinely. It is undisputed that D xon's initial
Conmpl ai nt was received by the Secretary on April 26, 1994. The
Conmplaint was not filed with this Commi ssion until Septenber 2,
1994, sonme 129 days later. The Secretary’'s witten determ nation
that Di xon had been discrim nated agai nst, which also states that a
conpl aint had already been filed at the Comm ssion on his behalf,
was dated Septenber 15, 1995. This filing delay exceeded the tine
l[imts set forth in section 105(c)(3) of the Act. However, as this
time limt is not jurisdictional, a hearing wll also be needed for
the parties to present evidence on the issues of whether such del ay
was justified and whether the operator has been prejudiced by such
delay. Oral argunment will also be held at such hearings on the

i ssued of whether the Secretary has conplied with Comi ssion Rule
44(a) and, if not, what sanctions should be inposed.

ORDER

The Conpl aint herein, insofar as it purports to nane as
i ndi vi dual Conpl ai nants persons other than Charles H Dixon, is
di sm ssed. The Conplaint of Charles H Dixon is further limted as
provided in this Oder.

Hearings will be scheduled in the near future on the issues

presented in the notions to disn ss which have not been deci ded
her ei n.

Gary Melick
Adm ni strative Law Judge

Di stribution:

Brian W Dougherty, Esq., Ofice of the Solicitor, U S. Departnent
of Labor, 2002 Richard Jones Rd., Suite B-201, Nashville, TN 37215
Timothy M Biddle, Esq., Thomas C. Means, Esq., Crowell & Moring,
1001 Pennsyl vania Ave., N.W, Washington, D.C. 20004
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